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SENTENCING AMENDMENT BILL 2014 

Second Reading 

Resumed from 24 February. 

MR J.R. QUIGLEY (Butler) [4.43 pm]: The Labor opposition supports the Sentencing Amendment Bill 2014, 
which amends the Sentencing Act 1995. In arriving at our position it was considered significant that this 
amendment is not driven by ideology or arbitrary exercise of executive discretion; rather, it is a thoughtful 
amendment brought about by the considerations of the chairperson of the Prisoners Review Board and the 
Western Australian Court of Appeal. I think it demonstrates what happens when an issue as important as 
sentencing is approached in a considered and intellectual way and not through populism. 

The kernel of this bill is to bring into statutory effect the intention contained in the earlier legislation—that is, the 
Prisoners (Interstate Transfer) Act 1983, which was introduced by the then Labor government more than 
30 years ago. The purpose of that legislation when it was introduced was to facilitate the interstate transfer of 
prisoners held in one jurisdiction to their home jurisdiction, where they would have social support so that the 
term of incarceration would not be as mentally and socially debilitating to them as it would be if they were to 
serve the entirety of their sentence away from loved ones and others who could offer them support. Of course, 
there are those in the community who say that incarceration should always be as difficult and as hard as possible. 
It is a populist sentiment that is expressed from time to time. Such sentiment does not even belong in the 
twentieth century; it belongs in the nineteenth century. The reality is that most prisoners, except for very, very 
few—less than .5 per cent—are released back into the community to live next door to us, travel on public 
transport with us and to socialise and move about our community. I and members on this side of the chamber 
would like to think that they will not be released from our prisons in a worse mental condition than when they 
went into our prisons. If they are released in a worse condition—I am not talking about physical health but their 
mental state—we are all at risk. 

From time to time there are crimes that call out for retribution—the community demands retribution and the 
community expects rehabilitation—but there are times when those two objectives of incarceration are a little 
counterproductive. I have seen in my legal practice the effects of extended incarceration on people. Extended 
incarceration often does not bring about rehabilitation, but delivers someone back into the community in a very 
problematic state of mind and sometimes leaves the ex-prisoner incapacitated and unable to fend for himself in 
our community. At other times it induces in the prisoner a level of anger and a feeling of injustice that then 
causes them to reoffend too quickly—not that they should ever reoffend at all, but there is this explosion of 
anger upon release from prison. I have seen not the latter, but the former—that is, mental debilitation—for 
example in a number of prisoners that I know who have served long periods of time. One classic example, of 
course, would be Andrew Mallard, who spent 12 years incarcerated. During that period of time his mental 
condition deteriorated enormously. I would hate to think what it would be like for a prisoner like him to serve his 
time completely alienated from all social support. In Mr Mallard’s case, he had his beloved sister Jacqui and his 
lovely and gracious mother, aptly named Grace, to visit him, to encourage him and to support him. There was 
a period of time when he would not accept visitors because he thought that the whole world was against him and 
he did not even accept visits from his family. It was during that period of time, when he was not in contact with 
anybody outside the walls of the prison, that his mental state deteriorated so swiftly and so badly that it got to 
a stage, the superintendent tells me—this is during the time when he had no visits—that when he was released 
from his division in the morning he would sit in a grevillea tree like a pigeon until lockup at night. He was not 
talking to anyone outside of the prison walls. A superintendent, whom I knew very well, explained to me that 
when he took over at Casuarina Prison and saw this behaviour he had the man transferred to the locked ward in 
Graylands Hospital, where Mallard was treated. 

The Prisoners (Interstate Transfer) Act of course facilitates the transfer of prisoners who have been sentenced to 
suffer a term of imprisonment in another state of Australia to be transferred back to this state on approval of the 
Attorney General. This is not done for the prisoner’s happiness but for the public good. The public good derived 
from this legislation is that the prisoner is then supported by perhaps his or her children, parents, spouse or other 
loved ones, and it provides a bulwark against mental deterioration, which in turn means that we in the 
community are not exposed to an angry and mentally disturbed former prisoner upon ultimate release. In 
negotiating the Prisoners (Interstate Transfer) Act, which is reciprocated around Australia and, indeed, 
internationally with certain countries with which we have treaties, the prisoner is able to apply to be transferred 
back to this jurisdiction to serve the sentence that they were ordered to suffer in another jurisdiction—to serve it 
here, as if the sentence had been passed here and without any judicial order being made in this state. From 1983, 
for 30 years, this scheme went ahead fairly smoothly with prisoners being transferred here to serve exactly the 
term of imprisonment that had been handed down in another jurisdiction. 
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However, changes to the Sentencing Act in Western Australia were to the effect that in Western Australia once 
a person had been sentenced to a term, if they were eligible for parole, the period of parole that they could be 
conditionally released upon would not extend longer than two years. There were a whole lot of public policy 
considerations in play at the time that amendment was made, and, of course, managing a person on parole for 
longer than two years was very problematic indeed. The resources to try to attempt to do it were not available, so 
that the closeness with which prisoners needed to be supervised on parole were stretched to almost breaking 
point by the number of prisoners coming onto parole for quite lengthy periods of time. It was felt by the 
government of the day that to limit parole to a two-year period would be a period of time during which the state 
could closely manage a prisoner, which would allow the prisoner to be released with the sword of Damocles 
swinging above them, so to speak, because any transgression would see them arrested and sent back to serve the 
remainder of their term. 

This all went along spiffingly well for nearly 30 years. Then the Prisoners Review Board received a new 
chairperson in Mr Robert Cock, QC. His Honour was the Director of Public Prosecutions and was appointed to 
the District Court as a district court judge and then immediately thereafter appointed as the chairperson of the 
Prisoners Review Board. A prisoner came before him for consideration for release. As the minister noted in her 
second reading speech, this was Mr Dino Diano, who was sentenced to seven years’ imprisonment in 
Queensland in May 2010. He came to Western Australia under the provisions of the Prisoners 
(Interstate Transfer) Act 1983. In May 2013, on the basis of the sentence that he was subjected to suffer—that is, 
seven years, with eligibility for parole after three years—he came up before the Prisoners Review Board. 
Although he was released from custody in May 2013, a question arose in the mind of the then chairperson of the 
Prisoners Review Board, His Honour Robert Cock, QC, that a strict reading of the Sentencing Act 1995, as 
amended, meant that he could not serve longer than two years on parole in Western Australia. I am sure that 
much to Mr Diano’s surprise and disgust, although he was strictly complying with the terms of his parole, he was 
advised that the Prisoners Review Board had cancelled his parole, not by reason of having committed an offence 
or breaching his parole, and he was rearrested in October 2013. It must have been a fairly devastating blow for 
him. This is not out of sympathy for the prisoner, because my sympathy lies with his victim in Queensland. 
Nonetheless, he had been released from prison to go home to his family on parole and was rearrested not because 
he had breached the terms of his parole but because the chairperson of the Prisoners Review Board took the view 
that his release was ultra vires. His Honour then referred the matter to the Court of Appeal for determination. As 
the minister pointed out in her second reading speech, that matter was considered in early 2014 and a judgement 
delivered, which confirmed His Honour Robert Cock’s view that section 93(1) of the Sentencing Act of 
Western Australia meant that he was not eligible for parole at that time and could not have a parole period of 
longer than the two years stipulated in our act. Of course, this clashes with what His Honour the sentencing 
judge had in mind when he struck the sentence in Queensland; that is, he gave him a long head sentence with 
three years to serve before he could be considered for parole. If he behaved and went along with the 
rehabilitation programs, he could be considered for parole. We had a clash of the Prisoners (Interstate Transfer) 
Act and section 93(1) of the Western Australian Sentencing Act 1995. Mr Diano was re-incarcerated. 

As I said, the bill before the chamber at the moment does not come from an ideologically driven policy 
perspective or populist demand; it comes from the thoughtful consideration of both the chairperson of the 
Prisoners Review Board and the Court of Appeal of Western Australia. Clause 4, which amends section 85, 
defines “parole term” as — 

(a) a term to which a parole eligibility order applies; or 

(b) a translated sentence in respect of which a minimum term of imprisonment is deemed to have been 
fixed under the Prisoners (Interstate Transfer) Act … 

The operative section provides that, notwithstanding section 93(1) of our Sentencing Act, when a prisoner is 
transferred to our jurisdiction, he will be transferred here to complete his sentence of imprisonment in our 
jurisdiction for such time and under such conditions as applied in the jurisdiction where the sentence was struck. 
Had this been operative back in 2013, Mr Diano would have been out on parole after four years. Even though 
that is against our Western Australian policy, we are extending to prisoners, for the social good I mentioned 
earlier, the ability to come back to Western Australia to serve their sentence under the same terms and conditions 
they would have served under in Queensland. Mr Diano probably regrets ever having made the application to 
return to Western Australia under the Prisoners (Interstate Transfer) Act. Had he stayed in Queensland, he would 
have been considered for parole in May 2013. Once on parole, he could have applied to his parole officer, as 
prisoners do, to transfer to a different state—to live away. But he made his application after he was transferred 
and then he was released and then he was taken back in. By my reckoning—this is probably a little beside the 
point—he should probably be up for consideration for parole this month because he was sentenced on 12 May 
2010. His five years were up two days ago. He would have only two years to serve on parole now. Now he can 
be considered for release. 
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This bill will not apply to Mr Diano but I am told that half a dozen or maybe more other prisoners are in this 
situation. It is not for those seven parties that the Labor opposition is quick to support this legislation; rather, to 
underpin the whole philosophy and public purposes of this legislation, there must be the capacity for these 
transfers between the states to give effect to the public good that I referred to when I rose at the start—that there 
would be proper supports et cetera. That is the very reason our nation has entered into treaties with other nations 
to facilitate these transfers; that is, so we do not have, for example, prisoners who served a long time in 
a hellhole in some other country coming back to Australia more dangerous than when they left in the first place. 
That is the last thing we want.  

We support this legislation, but I have one query. I can understand the angst some people went through in 
drafting the Criminal Law Amendment (Home Burglary and Other Offences) Bill 2014. As I mentioned during 
the discussion of that legislation, it throws up some horrible conundrums. I will not go right back through that 
bill but, just by way of example, during the debate on that bill I mentioned how a person who is sexually 
assaulted in their garden would be treated differently and better as a victim than a person who is sexually 
assaulted in their home. In the case of the person who is sexually assaulted in the garden, the criminal is induced 
to plead guilty early by virtue of another piece of legislation that the Barnett government introduced, which is 
a further amendment to the Sentencing Act offering the criminal a discount on his sentence if he pleads guilty 
early. However, this provision was omitted from the Criminal Law Amendment (Home Burglary and Other 
Offences) Bill 2014, which means that for a person who is sexually assaulted inside the home the offender is 
facing a 15-year jail term. It has been shown that the offender is more likely to plead not guilty and put the 
victim through secondary victimisation by reason of a trial and the inevitable cross-examination. 

The government explained the unsatisfactory nature of sentencing and why the judges were not doing the right 
thing, but, as I had the opportunity of pointing out in debate on that legislation, the government and the minister 
had it wrong. They were not dealing with cases that involve 20-year maximums, because of another area of the 
Sentencing Act. Even though the Criminal Code provided for 20 years, this chamber had legislated that that 
really meant 13 years and four months. I will not go into those transitional provisions now, but a lot of people 
looking at the Criminal Code and seeing a sentence of 20 years, although the prisoner got only 11 years, never 
realised that the transitional provisions put a cap on the 20 years, reducing it to 13 years and four months, which 
was the maximum the judges could impose. The hooks, crevices and difficulties with that legislation took a lot of 
time to draft and a lot of time in this chamber. 

This amendment to the Sentencing Act is not driven by ideology or populism. It is the way sentencing amendments 
should be brought to this chamber—that is, after thoughtful and intellectual examination of the problem and 
considered recommendations for solutions to the problem, rather than trying to appeal to some sense of what the 
population might think is best. If we wanted to be populist with this legislation—the opposition never would; I am 
saying only this by way of example—we could say that this legislation facilitates the early release of criminals. We 
could go for the bottom line—dive for the bottom of the river, and try to besmirch the government on an entirely 
false basis. Although the short-term effect might be that in some cases—not in Mr Diano’s, because time has run 
on—prisoners might be released earlier than would have happened if they had been sentenced in Western Australia 
because of the two-year limitation on parole, we would never criticise the government on that basis, because this is 
very thoughtful legislation that serves a social purpose of facilitating interstate transfers. If we did not pass this 
legislation we would be trashing that system, and that would mean that some prisoners in our system, who were not 
receiving visits and social support, would become more troublesome prisoners and, when released, would go home 
more troubled and conflicted and more likely to reoffend. 

If we have any criticism of the legislation, it would be the time that it has taken to pass it from the time it was 
first realised that it was required. That was in early March 2014. We have seen bills brought into this chamber 
with speed to plug the revenue gaps. I am thinking here of the Land Legislation Amendment Bill 2014, which 
deals with taxes on mining tenements and was rushed through the house, and other loan bills sprung on the 
chamber as surprises and rushed through in a matter of days. 

Mr T.K. Waldron: Hey, member, you’ve convinced me; let’s whack it through. 

Mr J.R. QUIGLEY: We are whacking it through, well within the allotted time. To have passed this bill in what 
I would consider to have been a shorter time would have given proper effect to the Queensland sentence; that is, 
this prisoner could have been considered for parole earlier. It is important, because the judges structure their 
head sentences and their non-parole periods as a sentencing package, and this did not occur in Mr Diano’s case. 
I have no sympathy for him, because the offence for which he was incarcerated was a sexual assault—a dreadful 
thing. It is not out of any consideration for Mr Diano or his fellow prisoners that the Labor opposition offers its 
full support for this bill this afternoon, but rather to support the whole system of interstate prisoner transfer. With 
those few comments, I shall conclude my speech this afternoon. 

Mr W.J. Johnston interjected. 
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Mr J.R. QUIGLEY: I am sorry the member for Cannington is disappointed at that, but there we are. Thank you, 
Mr Acting Speaker, and thank you, minister. 

Debate adjourned, on motion by Mr J.H.D. Day (Leader of the House). 
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